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Abstract: The purpose of this study is a reflect the phenomenon, where since the
introduction of Islamic banking in 1991, the Islamic economy has grown rapidly.
Various service products have been issued by Islamic banks and other financial
institutions that facilitate these services by listing various fatwas of the National
Sharia Council - Indonesian Ulema Council (DSN-MUI). So the question arises how is
the application of the Hadith on Accounts Receivable and its Implementation on Bank
Guarantees? This research method is qualitative by taking data from review literature
that is compromised with field facts that take the object of research on bank
guarantees. The results of the study concluded that one of the sharia banking services
is the Sharia Bank Guarantee with a kafalah fatwa as its sharia legality issued by DSN
MUI No: 11/DSN-MUI/IV/2000. The contract used is a kafalah bil ujrah contract,
which is a guarantee transaction provided by a bank in exchange for wages, but this
contract is a contract that is controversial in terms of the legality of the arguments
described by DSN-MUI and the arguments of other parties who prohibit it because it
resembles the gardh contract that takes the benefits of usury, which of course requires
offering contract options that can be done to get out of the controversy.

Keywords: sharia bank guarantee, fatwa, kafalah bil ujrah, gardh, hadith payables.

INTRODUCTION

Qardh commonly referred to as debts is a form of handing over ownership of something to
another person, to be used or used by that person, but he is obliged to return something like
him or his non-physical value. So gordh gives the consequence of transferring ownership of
the property to the person who borrowed it, but on condition that the borrower is obliged to
replace such a property [1].

The difference between Qardh, Dayn and 'Ariyah in the view of sharia is that the word
"debt" is synonymous with the word "borrow", in jurisprudence muamalah blindness the two
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words must be distinguished because they have different legal consequences. Even
jurisprudence scholars distinguish between the terms dayn, gardh and 'ariyah [2].

Dayn is more common than gardh, because it covers all dependents, whether debts,
instalments have not been paid off, delivery of goods later, compensation due to damage or
diyat, etc. As for ‘ariyah is limited to borrowing the right to use, there is no transfer of
ownership [3].

The relationship between Akad Qordh and Akad Kafalah in the lens of figh law, the
contract of kafalah is permissible, and the practice of kafalah is a guarantee-guarantee practice.

Wl 3 oo aed ) LS ded o o S
"Uniting the obligation to meet guaranteed demands with the guarantor.”

This means that Islamic banks, which act as guarantors are the banks issuing guarantee
letters, which are guaranteed customers of the bank [4].

In this case, the bank guarantees that all transaction payments made by customers are
guaranteed in the event of completion of the transaction payment process they make. Akad
kafalah is a readiness to make a Qard contract with payments made by the guarantor and
collection to the guaranteed party. Kafil paid Makful 'Anhu's debt to Makful Lahu and then
demanded the return of the funds and his kafalah remuneration to Makful 'Anhu so this
contract changed to like Qordh's contract [5], [6].

So when a customer has a bank guarantee letter or bank guarantee given by the bank to him,
it is intended to be a written guarantee in fulfilling a customer's obligations, where if one day
the guaranteed party (customer) is unable to fulfil all its obligations following the agreement
he has made with another party, then the bank as the guarantor is ready to take action to be a
substitute for the customer in fulfilling obligations to the recipient of the guarantee. So you
could say, the recipient of the guarantee as a third party does not need to worry when
contracting the agreement he has made with the customer, even if it is in the form of an
insured debt that needs to be repaid in the future [7]-[9].

From here, this research was conducted to reveal the application of the hadith of accounts
receivable and its implementation in bank guarantees. It is widely found in the field that since
the introduction of Islamic banking in 1991, the Islamic economy has grown rapidly. Various
service products have been issued by Islamic banks and other financial institutions that
facilitate these services by listing various fatwas of the National Sharia Council - Indonesian
Ulema Council (DSN-MUI) [7], [10]-[13].

Beneficiary
(c.g. Statutory body)

Figure 1. Process Structure on Sharia Bank Guarantees.
Source:https://www.googdle.com/search?client
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FRAME OF MIND

Pillars and Conditions Kafalah perspective The feature of Islamic banks is that Islamic
banks act as guarantee providers (kafil) for the fulfilment of customer obligations to third
parties as customers' business partners. This guarantee contract (kafalah) contains an
agreement between the bank and the second party which is guaranteed and is completed with
the testimony of the recipient of the guarantee. With this guarantee, banks can get rewards
(ujrah / fees) agreed at the beginning, and expressed in a fixed nominal amount, not in the
form of a percentage. So that the contract is not just kafalah but becomes a kafalah bil ujrah
contract [14].

Banks can also request other guarantees in the form of cash collateral, or other forms of
guarantees for the guarantee value as agreed. In this case, the object of guarantee is required to
must: (1) It is the obligation of the party requesting the guarantee (makful anhu); (2) The value
and specifications are clear, inter alia, the currency used and the time of payment; (3) Not
contrary to sharia; (4) If the customer (who asks for collateral/makful ‘anhu) is unable to fulfil
obligations to third parties (makful lahu), then the Bank fulfils the customer's obligations to
third parties by providing bailouts as financing on a gardh basis that must be settled by the

customer [6], [15]-[17].

The DSN-MUI fatwa regarding kafalah has explained the pillars and requirements of
kafalah, which are as follows:

Guarantor Party (Kafiil):
1. Puberty (adult) and sensible.

2. Fully entitled to take legal action in matters of his property and willing (ridha) with the
dependents of the Kafalah.

Debtor (Ashiil or Makfuul 'anhu):

1. Willing to hand over his dependents (receivables) to the guarantor.
2. Known to the guarantor.

Debtor Party (Makfuul Lahu):

1. Known identity

2. Can be present at the time of contract or give power of attorney

3. Sensible.

Object of Assurance (Makful Bihi).

1. Is the responsibility of the party/person who owes it, both in the form of money, objects,
and work.

2. Can be implemented by the guarantor.

3. Must be a binding (customary) receivable, which is impossible to write off unless it has
been paid or released

4. It should be clear the value, quantity and specification
5. Not contrary to shari'ah (banned) [12], [13].

METHODOLOGY

This research method is qualitative by taking data from review literature that is
compromised with field facts that take the object of research on bank guarantees [18], [19].
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This method is used to collect data using Library Research, namely library data research to
obtain relevant conclusions. This type of qualitative research is conducted using a descriptive
analysis approach [20], [21].

This research explores various journals, books, and articles on themes related to this
research by going into the field to take and match data from research objects contained in bank
guarantees [22].

Data processing techniques are carried out by in-depth analysis of data source sources,
sorting out relevant sources, classifying and compiling them systematically, and ending with
drawing conclusions based on research findings [23], [24].

Garans.i Bank

Figure 2. Sharia Bank Guarantee.
Source:https://www.google.com/search?client

RESULTS AND DISCUSSION
Hadiths Relating to Accounts Receivable.

It must not require a contract of sale, lease or other property in the gardh contract.
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It is from Amr lbn Shu'aib «from his father «from his grandfather Radliyallaahu 'anhu that the
Prophet Sallallaahu 'alaihi wa Sallam said: "It is not lawful to buy and sell on condition that
you are given a debttwo conditions in one transaction «¢ the profit of selling something that has
not been borne the risk and selling something that has not been owned". (HR. Priest Five.
Hadith shahih according to Tirmidhi <Ibn Khuzaimah and Hakim) [25].

Faidah Hadith: in gardh, it is not permissible to require a contract of sale, rent, or other
exchange contracts in the gardh contract, because it is feared that there are benefits obtained
by creditors [26].

The following additions are not allowed to be required in the contract of receivables (gardh)
because they include riba which is forbidden: additional nature, size, benefits of services, and
forms of objects are all forbidden, what is allowed in the terms of receivables is only an
increase in time [27].

Can't Take Profit in Social Akad (Qardh).
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It is from Ali Radliyallaahu 'anhu that the Prophet saw. said: "Every debt that attracts
benefits is usury." HR. Harith Ibn Abu Usama and his sanad were weak.

From Anas bin Malik said, "The Prophet sl «le &) L said:

"If one of you gives a loan to another person, and that person gives a gift to the borrower or
brings him a mount, then let him not drive and do not accept it. Except before the loan took
place it was customary for both of them" (HR lbn Majah) [28], [29].

So that all additional forms are not allowed on the contract of receivables, either:
1. Required additions in the contract.
2. Required extras when late in repayment.
3. Additional required during the repayment deadline.
4. Additional repayment of debts that have become 'urf
Buying and Selling Considered Receivables but Not Qordh.
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It is from Abdullah Ibn Amar Ibn al-'Ash Radliyallaahu 'anhu that the Prophet Sallallaahu
‘alaihi wa Sallam told him to prepare an army, but the camels had run out. Then he told him to
owe money from the camel zakat. He said: | owe a camel which will be paid later with two
zakat camels. (HR. Hakim and Baihagi with trustworthy narrators) [30].

Buying and Selling Debt with Debt (Ad-Dayn bi Ad-Dayn).
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It is from Ibn Umar Radliyallaahu 'anhu that the Prophet Sallallaahu 'alaihi wa Sallam
"forbade the buying and selling of the later with the later ,i.e. debt with debt". (HR. Ishaq and
al-Bazzar with weak sanad).

Although this hadith is weak, scholars have agreed on the prohibition of buying and selling

debts with debts [12], [31]-[34].

Additional ethics when repaying unrequired debts
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From Abu Rafi 'Radliyallaahu 'anhu that the Prophet Sallallaahu ‘alaihi wa Sallam once
borrowed a young camel from someone, then he received a zakat camel, then he told Abu Rafi'
to return his camel debt to that person. Abu Rafi' said: "I only found a four-year-old camel. He
said: "Give it to him because the best man is the best to pay off the debt.” HR. Muslim.

- -
T £

The faidah of the hadith above is that the addition when repaying debts that are not required
by law is lawful and permissible, as long as the addition is given at the end of the repayment
and the addition given does not become 'urf (local customs, customs) [25], [35], [36].
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So that the debtor may return the loan with a better one, in the form of additional nominal,
quality, benefits or gifts to the lender as long as it is given at the time of repayment and is not
agreed in the contract or the existence of urf '(custom).

Code of Conduct for Those Who Don't Want to Pay Debts
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From Abu Rafi 'Radliyallaahu 'anhu that the Prophet Sallallaahu ‘alaihi wa Sallam once
borrowed a young camel from someone, then he received a zakat camel, then he told Abu Rafi
'to return his camel debt to that person. Abu Rafi' said: "I only found a four-year-old camel. He
said: "Give it to him because the best man is the best to pay off the debt." HR. Muslim.

The faidah of the hadith above is that the addition when repaying debts that are not required
by law is lawful and permissible, as long as the addition is given at the end of the repayment
and the addition given does not become 'urf (local customs, customs) [25], [35], [36].

So that the debtor may return the loan with a better one, in the form of additional nominal,
quality, benefits or gifts to the lender as long as it is given at the time of repayment and is not
agreed in the contract or the existence of urf '(custom).

Code of Conduct for Those Who Don't Want to Pay Debts
wwmj ..L@_C«L}Zj;—// \JL@ wm\wj J.J.J-\wd\ur—j

—ruj@&my—;»w}:g‘jw A5 A ch;u)uL; NP
& o — 81 Jstg D a3 205 A5 Az d e 20 BA0B (e 110y

ke dlgy U3 | V’Q s 4;53\3,3 G lddy sl — ooy ade

Abu Said Al-Khudry Radliyallaahu 'anhu said: In the time of the Prophet Sallallaahu "alaihi
wa Sallam there was a person affected by the calamity of decay in the fruits he bought « and
then his debts accumulated and went bankrupt. The Prophet Sallallaahu 'alaihi wa Sallam then
said: "Give alms to him." Then people gave alms to him but did not pay off enough debts. So
the Prophet Sallallaahu 'alaihi wa Sallam said to those who owed him: "Take what you get
because it is all yours" HR. Muslim [37]-[39].

The Role of the Government in Bad Credit Cases
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From Ibn Ka'ab Ibn Malik from his father Radliyallaahu ‘anhu that the Prophet Sallallaahu

‘alaihi wa Sallam once withheld the property of Muadz and sold it to pay off his debts. HR.

Daruquthni. The hadith is shahih according to Hakim and mursal according to the tarjih Abu
Dawud.
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The Thought Policy of the Prohibition of Taking Wages In Akad Kafalah

The legal basis for not being allowed to take wages for kafalah is because the kafalah
contract includes acts of virtue (social). Akad kafalah is a readiness to make a Qard contract
with payments made by the guarantor and collection to the guaranteed party because it should
not take advantage of Qard because it is usury. This can be clarified by looking at the final
result of the kafalah bil ujroh contract which can only end in two possibilities [26], [40], [41].

1. If the makful 'anhu can pay his debt to the makful lahu and he continues to pay his kafalah
wages to the kafil then the kafil does nothing but still earns wages.

2. If the kafil pays the debt of the makful ‘anhu to the makful lahu and then asks for the return
of the funds and the wages of the kafalah to the makful ‘anhu, then this contract changes to
be like a ribawi gordh contract which is haram according to the principles of Islamic banks.

So it is clear that it is not permissible to take wages for the guarantees given because the
guarantee is a kafalah and kafalah includes a social welfare contract such as gordh even if it
eventually asks for a return, and also because the kafalah is only a willingness to provide
several loans, it is certainly more not allowed to take commissions from the loan.

As financing provided by Islamic Financial Institutions (LKS) to customers in obtaining
benefits from a service, with a kafalah contract, it is a financing transaction, precisely debts,
between the Bank and the customer. However, because in the Qardh contract, there is no ujrah
or fee, then this kafalah contract can be a hilah (strategy) so that the Bank can get the ujrah or
fee for what is called the kafalah contract [42].

Taking wages from the kafalah changes the nature of the contract from tabarru' (alms) or
tautsiq (reinforcement of the contract) which is not entitled to wages to a mu‘awadhah
(commercial) contract, and this removes the purpose and role of the function of the kafalah
contract. The Bank's relationship with customers is also not a ta'awun relationship, which is
indeed based on social principles, not economic principles and benefits. In Akad Kafalah or
dhaman, according to the fugaha' of any madhhab, it is never stated with a fee, because the
relationship that occurs between the parties, i.e. the guaranteed party (al-madhmun ‘anhu), in
this case, the customer, and the guarantor (al-dhamin), the Bank, is social and humanitarian

[14], [43]. [44].

Thus, the status fee obtained by the Bank from customers in this kafalah contract violates
the fact of the kafalah itself. Therefore, the practice of kafalah in this bank guarantee further
strengthens the conclusion, that changing the nature of the contract from tabarru' (social)
which can later be used as a hilah (strategy), so that the fee on the bank guarantee is allowed

[45].

The jurists have agreed on the prohibition of taking wages from the guarantee contract. This
has become ijma' (consensus) among mutagoddimin scholars who forbid wages in the kafalah
contract as follows:

Said Ibn Mundbhir:
35 Y JE Y ool ods b ot Al OF e el Jal o Laid o |5 aad

"Some scholars we know agree that hamalah (kafalah) with wages taken by guarantors is
not halal and should not be".

Implementation of Fatwa DSN -MUI for Sharia Bank Guarantee Products

Implementation of fatwa DSN MUI No: 11/DSN-MUI/IV/2000 concerning kafalah in
sharia bank guarantee products. This guarantee contract (kafalah) contains an agreement
between the Bank and the second party which is guaranteed and is completed with the
testimony of the recipient of the guarantee. Banks can get rewards (ujrah / fees) agreed at the
beginning, and expressed in a fixed nominal amount, not in the form of a percentage of the
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guaranteed nominal value. Banks can also request collateral in the form of Cash Collateral, or
other forms of guarantee for the value of the guarantee [46].

In this case, the object of the guarantee is required to must: (1) It is the obligation of the
party requesting the guarantee (makful anhu); (2) The value and specifications are clear, inter
alia, the currency used and the time of payment; (3) Not contrary to sharia; (4) If the customer
(who asks for collateral/makful ‘anhu) is unable to fulfil obligations to a third party (makful
lahu), the Bank fulfils the customer's obligations to the third party by providing bailouts as
financing on a gardh basis that must be settled by the customer [47].

In the case of its implementation at Bank Syariah Indonesia, for example, it can be
implemented on various products ranging from tenders (Tender Guarantee / Bid Bond),
refutation, down payment (Advance Payment Bond), performance (Performance Guarantee),
maintenance (Retention / Maintenance Bond), payment, umrah/hajj, IATA. As long as the
requirements are fulfilled in the form of submitting cover/collateral, filling out and signing the
application and bank guarantee issuance contract, depositing fees and submitting the
underlying issuance of bank guarantee.

Financing at Bank Syariah Indonesia can start from a nominal value of IDR 200 million to
IDR 25 billion, following the contract between the customer and the recipient of the guarantee,
with a period of return during the employment contract period, a maximum of 24 months
following the contract period between the customer and the recipient of the guarantee.
However, this guarantee can only be given to customers of legal entities, such as foundations,
cooperatives, PT and so on, which have been running for at least 3 years, in the condition that
the company's financial statements are not in a loss-making condition. The administration fee
& and commission/fee fee according to the value and term of the bank guarantee [48].

Critical Analysis of Fatwa Implementation

In the case of this Islamic bank guarantee, according to the author's review, there is a
difference between the fatwa and its implementation. As explained in the previous discussion,
from the aspect of the DSN-MUI fatwa regarding this kafalah contract, there is nothing
deviated, if the provisions of the wage or fee are clarified, namely the ability to receive
administrative costs including rewards (ujrah) for permission to use the service facilities for
issuing letters of guarantee (bank guarantee), all forms of fees mentioned above must be
clearly and fixed, not attributed to the amount of the face value of the guarantee in the form of
a percentage and term of the bank guarantee [49].

As for the fee for giving kafalah alone, the issuing bank may not receive fees from
guaranteed parties. However, in its implementation, if we pay attention, there is a fee (ujrah)
given by the customer to the Bank, because the Bank has provided a guarantee to the customer
with administrative fees and commission fees/fees adjusted to the value and period of the bank
guarantee, this is different from the sharia provisions regarding the Kafalah contract [15].

CONCLUSION

The results of this study concluded that there are similarities between gordh and
kafalah whose original purpose was to help others, even if in the end they asked to be
returned. So the similarity should have the same code of ethics as well in principle.
There is no ethics in being allowed to owe as long as you intend to pay it back, and
lenders (creditors) are arranged to provide convenience, then the guarantor (bank) is also
encouraged to provide collateral to facilitate the transaction of debt receivables. In
gardh, the haram law requires additional or beneficial benefits for creditors, whether
additional nominal, services or other benefits, including usury. Likewise, its provisions
in the kafalah contract, are not allowed to require additional from the value of the
guarantee given. Real administrative costs can be charged by creditors to debtors, so it is
also ethically permissible for the guarantor to be given appreciation for its guarantee
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services. The administrative fee charged must be real directly, not a percentage of the
property borrowed. For kafalah contracts, the Bank can get a reward (ujrah / fee) agreed upon
at the beginning, and expressed in a fixed nominal amount, not in the form of a percentage of
the guaranteed nominal value. Lenders (creditors) can ask customers (debtors) for guarantees
when deemed necessary. Banks can also request collateral in the form of Cash Collateral, or
other forms of guarantee for the value of the guarantee. The borrower (the debtor) may not
give gifts or other benefits to the creditor unless there is a habit that runs between the two. The
debtor may repay the loan better as a form of ethics of a Muslim who appreciates the help of
others in the form of additional nominal, quality, benefits or gifts to the lender as long as it is
given at the time of repayment and is not agreed upon in the contract or the existence of urf
(custom). Likewise, in the kafalah contract, it is possible to ethically repay the kindness of the
party who gave the gift with the same conditions given when repayment replacing the
collateral loan that has been given at the time of repayment and there is an agreement in the
contract.
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